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 1.  TIME:  8:30   CASE#: MSN19-0651  
CASE NAME: CLAIM OF COLETTE GAO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved.  The court will sign the order provided. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO REINSTATE JURY 
FILED BY HERB SCHULER, MARLENE SCHULER 
* TENTATIVE RULING: * 
 
The criminal case remains active with a July 25th trial date so the stay remains in effect.  
The court continues these matters to August 28, 2019 at 9:00 a.m. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO REOPEN DISCOVERY 
FILED BY HERB SCHULER, MARLENE SCHULER 
* TENTATIVE RULING: * 
 
See Line 2. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
SPECIAL SET HEARING ON: TRIAL RESETTING CONFERENCE 
SET BY DEPT. 9 PER MINUTES OF 12/12/18 
* TENTATIVE RULING: * 
 
See Line 2. 
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 5.  TIME:  9:00   CASE#: MSC17-00056 
CASE NAME: THE PINZA GROUP VS. GOTTFRIED 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY CLIMB REAL ESTATE, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion for determination of good faith settlement between plaintiffs and Climb Real 
Estate Group, LLC is granted.  The court finds the settlement satisfies the criteria set forth in 
Tech Bilt, Inc. v. Woodward-Clyde (1985) 38 Cal.3d 488. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY FAY SERVICING, LLC 
* TENTATIVE RULING: * 
 
 The motion for leave to file a permissive cross-complaint, brought by defendant 

Fay Servicing, LLC, is granted.  The Court finds that granting the motion is “in the interest of 

justice …”  (Code Civ. Proc., § 428.50, subd. (c).  See, City of Hanford v. Superior Court (1989) 

208 Cal.App.3d 580, 587 [“[t]he reason for allowing cross-complaints is to have a complete 

determination of a controversy among the parties in one action, thus avoiding circuity of action 

and duplication of time and effort.].) 

The Court has overruled defendant’s demurrer to the Fourth Cause of Action in the 

First Amended Complaint.  This in turn has independently necessitated that the trial and issue 

conference dates be vacated, obviating any prejudice to plaintiffs that might otherwise have 

been caused by the granting of this motion. 

Defendant Fay shall file its proposed cross-complaint on or before May 30, 2019.  

Defendant shall attempt to serve the new cross-defendant with process as promptly as is 

reasonably possible. 

 The Court further finds that it should defer a consideration of the substantive merits of 
the proposed cross-complaint, or the implications of the subject forum selection clause, for 
future proceedings.  (Cf., Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 [“we believe 
that the better course of action would have been to allow [the plaintiff] to amend the complaint 
and then let the parties test its legal sufficiency in other appropriate proceedings”].)  The new 
cross-defendant should be allowed to speak for itself concerning whether California is a proper 
venue for defendant Fay’s claims against it. 
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 7.  TIME:  9:00   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY FAY SERVICING, LLC 
* TENTATIVE RULING: * 
 
 Defendant Fay Servicing, LLC has brought a general demurrer to the Fourth Cause 

of Action in plaintiffs’ First Amended Complaint.  (Code Civ. Proc., § 430.10, subd. (e).) 

The demurrer is overruled.   

Defendant Fay’s answer to the original Complaint may be deemed its answer to the 

First Amended Complaint.  If defendant wishes to file an amended answer, it shall do so on or 

before May 30, 2019. 

In light of this ruling, the Court vacates the current trial and issue conference dates.  

Defendant Fay should be allowed to conduct reasonable discovery concerning plaintiffs’ new 

cause of action.  The Court sets a further case management conference for July 15, 2019, at 

8:30 a.m., in Department 21. 

 A. Overview. 

 Defendant Fay does not dispute that it is a “debt collector” for purposes of the Rosenthal 

Fair Debt Collection Practices Act.  (See, Davidson v. Seterus, Inc. (2018) 21 Cal.App.5th 283, 

296-305.)  However, defendant argues that the conduct described in paragraphs 79 and 80 of 

the Fourth Cause of Action does not constitute “debt collection,” as defined by the Rosenthal 

Act.  The Court finds that this argument lacks merit. 

 The starting point must be the statutory language.  The Rosenthal Act defines debt 

collection as follows: 

The term “debt collection” means any act or practice in connection with the 

collection of consumer debts.  [Emphasis added.] 

(Civ. Code, § 1788.2, subd. (b).)  In applying this definition, the Court must bear in mind the 

following rule of construction, noted in Davidson: 

The Rosenthal Act is a remedial statute [that] should be interpreted broadly 
in order to effectuate its purpose. 
[Citation and internal quotations omitted.] 
 

(Davidson, supra, 21 Cal.App.5th at 295.) 

 Defendant Fay has not offered a persuasive argument why the definition of 

debt collection, given a common sense interpretation, should not apply to the conduct described 

in paragraphs 79 and 80.  Instead, defendant invokes federal decisions that, for the most part, 

address a different question: when mortgage loan beneficiaries or servicers (collectively, 

“servicers”), should be deemed debt collectors under the statutory definition of that term in the 
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federal Fair Debt Collection Practices Act.  The Court does not find these federal authorities 

persuasive in interpreting the definition of debt collection in the Rosenthal Act, for the reasons 

discussed below. 

 B. Other California Statutes. 

 The Rosenthal Act defines “debt collector” in pertinent part as follows: 

The term “debt collector” means any person who, in the ordinary course 
of business, regularly, on behalf of himself or herself or others, engages in debt 
collection.  [Emphasis added.] … 
 

(Civ. Code, § 1788.2, subd. (c).) The Davidson decision held that mortgage loan servicers meet 
this definition.  (Davidson, supra, 21 Cal.App.5th at 296-305.) 
 
 One problem with defendant Fay’s interpretation of “debt collection” is that it turns the 
closely linked definition of “debt collector” on its head.  What do servicers do “regularly” and 
“in the ordinary course of business” that makes them “debt collectors”?  They send monthly 
mortgage statements, send acceleration notices, record notices of default and notices of trustee 
sale, conduct a trustee sale if necessary, and apply the trustee sale proceeds to the balance 
due on the beneficiary’s mortgage loan.  Yet defendant argues that none of such conduct 
constitutes debt collection, and only conduct that is not part of the ordinary nonjudicial 
foreclosure process constitutes debt collection.  This is not reconcilable with Davidson: 
defining debt collection as something that mortgage loan servicers ordinarily do not do simply 
makes no sense. 
 
 The Court’s contrary interpretation is bolstered by a statute referenced in the Court’s 
earlier request for additional briefing.  The statutes governing nonjudicial foreclosure include an 
exemption from the Rosenthal Act for trustees: 
 

…  In performing the acts required by this article, a trustee shall not be subject to 
[the Rosenthal Act].” 

 
(Civ. Code, § 2924, subd. (b).) 
 

If the Legislature intended that mortgage loan servicers would also be exempt from the 
Rosenthal Act, why did it not say so?  It is not as though servicers have been flying under the 
radar: they have been the focus of the Legislature’s attention since at least 2013, when the 
Legislature enacted the Homeowner Bill of Rights.  The HBOR provisions governing servicers 
were most recently amended in 2018.  But no change was then made to the highly limited 
exemption from the Rosenthal Act applicable only to foreclosure trustees. 
 
 C. California Decisions Construing The Rosenthal Act. 
 
 The Davidson decision is the only published California decision closely on point.  
The parties have not cited, and the Court has not found through its own research, any other 
published California decision addressing when a mortgage loan servicer may face liability under 
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the Rosenthal Act.  The other three California decisions cited in the Court’s request for 
additional briefing all dealt with the FDCPA, and not the Rosenthal Act. 
 
 The court in Davidson found that it did not need to consider the issue of what conduct by 
mortgage loan servicers constitutes “debt collection” for purposes of the Rosenthal Act: 
 

We have no need to consider, in this case, whether a mortgage lender or 
mortgage servicer may be sued under the Rosenthal Act for any activity that the 
mortgage servicer undertakes with respect to a mortgage, or only for those 
activities that are not part of the ordinary foreclosure process.  [Italics on original.]  
This case does not involve foreclosure allegations, and the parties have raised 
no contention with respect to the sufficiency of the complaint with respect to the 
activities alleged in the complaint. Rather, the sole issue raised by the parties 
with respect to the Rosenthal Act is whether a mortgage lender or servicer comes 
within the Rosenthal Act's definition of “debt collector.” 
 

(Davidson, supra, 21 Cal.App.5th at 301, fn. 14.)  However, because there is no published 
California decision on point, the Court is free to adopt its own interpretation of “debt collection” 
in this context.  And the Davidson decision’s primary contribution to the law in this area is to 
encourage courts to take a fresh look at the actual language of the Rosenthal Act, without trying 
to reconcile the hopelessly conflicting, confusing, and often thinly reasoned federal decisions 
that have grappled with servicer liability under the FDCPA.  
 

In light of the above-quoted definition’s broad language, and the remedial purpose of the 
Rosenthal Act, the Court’s interpretation is that “debt collection” includes any conduct by a 
mortgage loan servicer in collecting a mortgage loan, including but not limited to the type of 
conduct described by plaintiffs in paragraphs 79 and 80 of the First Amended Complaint.  This is 
so regardless of whether the alleged misconduct may be characterized as being part of the 
ordinary foreclosure process. 
 
 D. California Decisions Construing The FDCPA. 
 
 The three California decisions that dealt with the question of when a mortgage loan 
servicer faces liability under the FDCPA represent a cautionary tale.  (See, Randall v. Ditech 
Financial, LLC (2018) 23 Cal.App.5th 804; Fonteno v. Wells Fargo Bank, N.A. (2014) 228 
Cal.App.4th 1358; Pfeifer v. Countrywide Home Loans, Inc. (2012) 211 Cal.App.4th 1250.)  
This is true in several respects. 
 
  1. The Obduskey Decision. 
 
 The entire body of federal law that the three California decisions tried to grapple with has 
been dramatically changed by the United States Supreme Court in the recent Obduskey 
decision, decided in January 2019.  After engaging in closely reasoned statutory construction, 
the court summarized its interpretation of “debt collector” as follows: 
 

[T]he Act’s present language has all the earmarks of a compromise: 
The prohibitions contained in §1692f(6) will cover security-interest enforcers, 
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while the other “debt collector” provisions of the Act will not. 
 
These considerations convince us that, but for §1692f(6), those who engage in 
only nonjudicial foreclosure proceedings are not debt collectors within the 
meaning of the Act. 
 

(Obduskey v. McCarthy & Holthus LLP (2019) ___U.S.___ [139 S.Ct. 1029, 1038, 203 L.Ed.2d 
390, 399].)  The necessary corollary of this interpretation is that “those who engage in only 
nonjudicial foreclosure proceedings” are debt collectors for purposes of 15 U.S.C. § 1692f(6), 
even though that statute addresses conduct that is part of the ordinary foreclosure process.  
The holdings of the three California decisions dealing with the FDCPA are not reconcilable with 
the U.S. Supreme Court’s now definitive interpretation. 
 
 Of even more startling significance is the reasoning of the Obduskey decision.  The court 
noted that, but for the one sentence at the end of the statutory definition signaling a legislative 
compromise limiting liability, of course mortgage loan servicers would have been “debt 
collectors” for purposes of the entire FDCPA, as a matter of common sense interpretation: 
 

…  As a preliminary matter, we concede that if the FDCPA contained 
only the primary definition, a business engaged in nonjudicial foreclosure 
proceedings would qualify as a debt collector for all purposes.  We have 
explained that a home loan is an obligation to pay money, and the purpose of a 
mortgage is to secure that obligation.  See supra, at 1033-1034, 203 L. Ed. 2d 
390.  Foreclosure, in turn, is “the process in which property securing a mortgage 
is sold to pay off the loan balance due.”  2 Dunaway §15:1.  In other words, 
foreclosure is a means of collecting a debt.  And a business pursuing 
nonjudicial foreclosures would, under the capacious language of the Act’s 
primary definition, be one that “regularly collects or attempts to collect, 
directly or indirectly, debts.”  §1692a(6).  [Emphasis added.] 
 

It is true that, as McCarthy points out, nonjudicial foreclosure does not 
seek “a payment of money from the debtor” but rather from sale of the property 
itself. Brief for Respondent 17 (emphasis added).  But nothing in the primary 
definition requires that payment on a debt come “from a debtor.”  The statute 
speaks simply of the “collection of any debts . . . owed or due.” §1692a(6).  
Moreover, the provision sweeps in both “direc[t]” and “indirec[t]” debt collection.  
Ibid.  So, even if nonjudicial foreclosure were not a direct attempt to collect 
a debt, because it aims to collect on a consumer’s obligation by way of 
enforcing a security interest, it would be an indirect attempt to collect a 
debt.  [Emphasis added.] 
 

(Obduskey, supra, 139 S.Ct. at 1036-37.) 
 
 Why wouldn’t the logic of Obduskey apply with equal force to the definition of “debt 
collection” under the Rosenthal Act?  While the court in Davidson did not have to address the 
definition of debt collection, its analysis takes us most of the way to the only logical conclusion: 
what loan servicers ordinarily do, and what defendant Fay is alleged to have done in the case at 
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bar, is debt collection plain and simple. 
 
  2. Tortured Distinctions. 
 
 The dubious attempt to distinguish between conduct that is and is not part of the ordinary 
foreclosure process led two of the California decisions cited above to make some rather tortured 
distinctions.  Thus, in Pfeifer, the court distinguished the federal Reese decision, but not through 
some principled reason why the holding of Reese was wrong; instead it relied on the fact that 
the notice of default in Pfeifer did not contain the same ‘magic language’ as the demand letter in 
Reese.  (Pfeifer, supra, 211 Cal.App.4th at 1263, fn. 4.)  And in Fonteno, the Court took this 
approach almost to an absurd level: 
 

…  As we discussed in Pfeifer, the Reese court considered documents that 
stated the law firm in question “‘“IS ATTEMPTING TO COLLECT A DEBT”’” and 
that “‘“THIS LAW FIRM IS AC[T]ING AS A DEBT COLLECTOR ATTEMPTING 
TO COLLECT A DEBT.”’”  (Pfeifer, supra, 211 Cal.App.4th at p. 1263, fn. 4, 
quoting Reese, supra, 678 F.3d at p. 1217.)  The pertinent statement in First 
American's notice of default to plaintiffs states, in capital letters and boldface 
type, that First American, as agent for the beneficiary, “may be acting as a debt 
collector attempting to collect a debt.  Any information obtained may be used for 
that purpose.” (Italics added.)  The difference between the two statements is 
critical.  The latter statement only contemplates the possibility that First 
American was acting as a debt collector, not that it was doing so.  Again, 
plaintiffs do not contend First American did anything other than seek to foreclose 
on the property.  We conclude this notice statement alone does not convert First 
American into a debt collector under the FDCPA. 
 

(Fonteno, supra, 228 Cal.App.4th at 1376-77.)   
 
            When the difference between debt collection and not debt collection turns on whether a 
demand letter uses the word “is” or “may,” it is a strong indication that (as we now know from 
Obduskey) something has gone wrong in the analysis. 
 
 Other distinctions drawn by the parties are equally untenable.  Why does a notice of 
default sent in letter form constitute debt collection, as plaintiffs argue, but a notice of default 
recorded with the county recorder does not, as plaintiffs concede — even if the two notices 
reflect the same erroneous dollar figures?  Why does the attempt to collect a mortgage loan 
through harassing telephone calls constitute debt collection, as defendant Fay concedes, but 
attempting to collect a mortgage loan through a demand letter does not, as defendant Fay 
argues?  The parties have not persuaded the Court that the few California decisions on point 
provide a reasoned answer to such questions. 
 
  3. The Randall Decision. 
 

In addition to the problem of untenable distinctions, the Court also finds that the Pfeifer 
and Fonteno decisions are not reconcilable with the Randall decision.  In Fonteno, the Court of 
Appeal found that sending “misleading modification and forbearance agreements” does not 
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constitute debt collection for purposes of the FDCPA.  (Fonteno, supra, 228 Cal.App.4th at 1362 
and 1375-77.)  In Randall, the Court of Appeal found that “overcharging [the borrower] to 
reinstate his loan and charging default fees and costs for a loan that is not in default” does 
constitute debt collection for purposes of the FDCPA.   (Randall, supra, 23 Cal.App.5th at 810-
811.)  The Court of Appeal also found that the complaint could be amended to allege a second 
FDCPA violation: 
 

For the first time on appeal, Randall contends he can amend his 
complaint to also state an actionable claim under section 1692f(6) of the FDCPA 
for Ditech's nonjudicial foreclosure activity.  Section 1692f prohibits “[t]aking or 
threatening to take any non-judicial action to effect dispossession or disablement 
of property” when the debt collector has no intention of taking possession of the 
property, or holds “no present right to possession of the property claimed as 
collateral through an enforceable security interest.”  (§ 1692f.)  Mortgage loan 
servicers, as enforcers of security interests, fall within the definition of 
“‘debt collectors’” for the purposes of section 1692(6).  (Dowers, supra, 852 
F.3d at p. 969; see § 1692a(6) [authorizing the application of § 1692f(6) to “any 
business the principal purpose of which is the enforcement of security 
interests”].)  Since Randall has demonstrated he can allege Ditech refused to 
halt its nonjudicial foreclosure activity until well after he reinstated his loan 
and then only after he filed the instant action, he has demonstrated he can 
amend his complaint to state an actionable claim under section 1692f(6) 
and the court should permit him an opportunity to do so.  [Emphasis added.] 
 

(Randall, supra, 23 Cal.App.5th at 811.) 
 
 In the Court’s request for additional briefing, the Court asked for a discussion of whether 
these decisions reflect a conflict in authority, or are reconcilable.  The Court does not find 
defendant Fay’s attempt to reconcile them persuasive. 

 
  4. Conclusion. 
 
 If plaintiffs had alleged a cause of action under the FDCPA, and if Obduskey had not 
been decided, the Court might have been compelled to follow Pfeifer, Fonteno, and Randall 
down the rabbit hole leading to the “curiouser and curiouser” body of pre-Obduskey federal law 
construing the FDCPA.  But plaintiffs did not, and Davidson tells us that California courts are 
free to develop their own independent body of law construing the Rosenthal Act, without the 
baggage of federal law.  Hopefully, California law will develop in a way that makes more 
sense than, and that will be less fraught with contradictions and specious distinctions than, 
pre-Obduskey federal law. 
 

 E. Paragraph 80. 
 
 Defendant Fay makes a separate argument that, regardless of whether paragraph 79 of 
the First Amended Complaint alleges a Rosenthal Act violation, paragraph 80 does not.  
Paragraph 80 provides as follows: 
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80. Collecting and retaining late fees, preservation inspection fees, and other 
default related servicing fees and charges in this manner constitutes an 
unfair and unconscionable means to collect or attempt to collect any debt. 

 
Defendant Fay reasons that, in applying the proceeds of the trustee sale, defendant was not 
collecting a debt from plaintiffs as debtors.  Instead, defendant was collecting the debt from the 
purchaser.  There are two problems with this argument. 
 
 First, the Court cannot sustain a demurrer to only part of a cause of action.  (PH II, Inc. 
v. Superior Court (1995) 33 Cal.App.4th 1680, 1682.)  Second, for the reasons stated above, 
the Court does not find the Ho decision cited by defendant Fay persuasive.  (See, Vien-Phuong 
Thi Ho v. Recontrust Co., NA (9th Cir. 2017) 858 F.3d 568.)  While the Obduskey decision did 
not expressly disapprove the Ho decision, the U.S. Supreme Court flatly rejected the Ho 
decision’s rationale in the passage quoted in Part D-1 above.  (See, Obduskey, supra, 139 S.Ct. 
at 1036-37.) 

 

  

 8.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MARK Y. UMEDA 
* TENTATIVE RULING: * 
 

The Court continues the hearing on this motion to June 12, 2019 at 8:00 a.m. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY LUIS A. CARRILLO 
* TENTATIVE RULING: * 
 

The Court continues the hearing on this motion to June 12, 2019 at 8:00 a.m. 

 

  

10.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT SUMMARY ADJUDICATION 
FILED BY DONALD R. HOUGHTON 
* TENTATIVE RULING: * 
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Off calendar. 

  

11.  TIME:  9:00   CASE#: MSC17-01581 
CASE NAME: NETWORK THERAPIES  VS.  MMS 
HEARING ON MOTION TO/FOR SET ASIDE 3/8/18 JUDGMENT 
FILED BY MMS QUALITY NURSING SERVICES, INC. 
* TENTATIVE RULING: * 
 
Continued to May 29, 2019 at 9:00 a.m. 

 

  

12.  TIME:  9:00   CASE#: MSC17-01737 
CASE NAME: HORNSBY VS. SAINT MARY'S COLLEGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY SAINT MARY'S COLLEGE OF CALIFORNIA, ERIC VALENZUELA 
* TENTATIVE RULING: * 
 
 The motion of defendants Saint Mary’s College and Eric Valenzuela (the “college 

defendants”) for summary judgment is denied.  Defendants have not established that they owed 

no duty to plaintiff.  A disputed fact exists whether plaintiff voluntarily participated in the boxing 

event.  (Disputed Material Fact Nos. 12, 13; Plaintiff’s Additional Material Fact (“PAMF”) Nos. 1, 

2, 5,13, 14, 15, 31.)  Further, even if that fact were undisputed, defendants have not met their 

initial burden to show they did not increase the risks inherent in the activity by selecting a facility 

that catered to minors rather than to adults.  (Plaintiff’s Additional Fact Nos. 7, 8, 9, 10, 11, 12, 

23, 29, 30, 32, 33, 38, 39, 40, 43, 44.)  Finally, because defendants’ legal arguments were all 

based on the assumption that primary assumption of risk applies, defendants have not 

persuaded the court that defendants owed no duty to plaintiff under general principles of 

negligence if primary assumption of risk does not apply. 

1.  Background. 
 
 Plaintiff was a member of the baseball team at Saint Mary’s College and on an athletic 
scholarship.  (Undisputed Material Fact (“UMF”) 3; PAMF 1; Hornsby Decl., ¶ 2.)  He was in his 
senior year.  (Hornsby Decl., ¶ 2.)   He was hoping to be drafted by a professional baseball 
team, and there was an even chance this would occur.  (PAMF 2, 3; Hornsby Decl., ¶ 2.)  
Defendant Valenzuela was his coach.  (UMF 4.)   
 
 As part of a physical conditioning exercise and team-bonding experience, Valenzuela 
had the baseball players participate in a boxing event in 2014 and again in 2015. (UMF 6, 10; 
DMF 5; PAMF 5, 6.)   
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Whether participation was mandatory is a disputed material fact.  Plaintiff has presented 

evidence that he understood he was required to participate and that there would be 
repercussions and consequences if he did not.  (DMF 12; PAMF 13, 14, 15, 31; Hornsby Decl., 
¶ 5; Valenzuela Depo. at 42:8-21; 43:8-15.)  

 
 The facility that the Valenzuela chose for the event does not cater to persons over 18 
years of age.  (PAMF 7, 8, 9, 10, 11, 12.)  During the event, which went beyond sparring to 
include an actual abbreviated boxing match, plaintiff fractured his hand, damaging or ending his 
chance to become a professional baseball player.  (UMF 9, 11, 19, 27, 31; PAMF 36.)   
 

The college defendants were not involved in the event as instructors.  (See UMF 17, 25, 
26.)   Nor did they decide what equipment plaintiff should use.  (UMF 21.)    
 

Plaintiff claims that the facility where the event occurred, CYC, provided improper boxing 
gloves and inadequate instruction.  In December 2018, the court denied CYC’s motion for 
summary judgment, ruling that issues of fact existed whether the event was mandatory, CYC 
was guilty of gross negligence, and CYC increased the risks inherent in the boxing event.  
 
 The college defendants now make their own motion for summary judgment.  They argue 
that plaintiff participated in a voluntary sporting event, defendants did not have a role in that 
event as anything more than a sponsor, and they did not increase the risks inherent in the 
event.  Therefore, under the rules applicable to primary assumption of risk, they owed no duty 
to plaintiff. 
 

2. Analysis. 
 
 In California, duty is generally the rule, not the exception.  (See Cabral v. Ralphs 
Grocery Co. (2011) 51 Cal.4th 764, 768, 771.)  Duty is limited only by policy considerations, 
such as those outlined in Rowland v. Christian (1968) 69 Cal.2d 108, 112–113.)  (Cabral, supra, 
at 771.)   
 

However, special rules apply in the context of voluntary sporting activities.  There, 
another limitation on duty applies – the doctrine of primary assumption of risk.  (See Avila v. 
Citrus Community College Dist. (2006) 38 Cal.4th 148, 160-161.)   This limitation exists to avoid 
chilling vigorous participation in the activity or “alter[ing] fundamentally the nature of the sport by 
deterring participants from vigorously engaging in activity that falls close to, but on the 
permissible side of, a prescribed rule.”  (Knight v. Jewett (1992) 3 Cal.4th 296, 318.)   
 
 In their Opening Brief, defendants did not argue the Rowland factors because they 
based their argument solely on the premise that primary assumption of risk applies to this case. 
 
 However, a basic limitation on the applicability of that doctrine is the repeated statement 
that the doctrine applies only to voluntary sporting activities.  Without the necessary prerequisite 
of voluntariness, it is not clear that primary assumption of risk applies.  (See Connelly v. 
Mammoth Mountain Ski Area (1995) 39 Cal.App.4th 8, 11 (“Primary assumption of risk arises 
where a plaintiff voluntarily participates in an activity or sport involving certain inherent risks; 
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primary assumption of risk. . . bar[s] recovery because no duty of care is owed as to such risks” 
(emphasis added)); Knight v. Jewett (1992) 3 Cal.4th 296, 315, 323 (“As the dissenting opinion 
explains: ‘To establish the defense [of implied assumption of the risk], a defendant must prove 
that the plaintiff voluntarily accepted a risk . . .’ . . . There is no question that plaintiff voluntarily 
chose to play touch football” (emphasis added)); cf. Wattenbarger v. Cincinnati Reds, Inc. 
(1994) 28 Cal.App.4th 746, 753-756 (major league baseball team held to have duty not to 
increase the risks of injury for a 17-year old doing a tryout after he told them his arm had 
“popped” while pitching; “It is reasonable to infer that when plaintiff, a 17-year-old, informed the 
Reds' personnel his arm had “popped,” he was seeking guidance as to how to proceed. Hearing 
nothing to countermand the original instruction to pitch, and obviously anxious to please and 
impress the scouts, plaintiff threw another pitch, thereby causing further injury . . . [D]efendants 
owed a duty of care to protect participants from aggravating injuries during the tryout. . . . Thus, 
primary assumption of risk is inapplicable.”) 
 

Here, a dispute remains over the basic foundational fact of voluntary participation in the 
activity.  Therefore, defendants cannot prevail based on primary assumption of risk because 
they have not established as a matter of law that the doctrine applies.   

 
Defendants raise several arguments in their Reply Brief why plaintiff’s voluntariness 

argument lacks merit.  First, they argue it is factually unsupported.  They note that defendant 
Valenzuela never expressly said that participation was mandatory. 

 
On the issue of whether participation was mandatory, plaintiff testified he had an 

understanding he was going to participate in the event.  (Defs’ Ex. C, Hornsby Depo. at 69:7-
10.)  No one on the baseball team ever told Valenzuela they did not like the boxing activity, it 
was not good.  (Id. at 72:5-8; 73:5-7.)  They said that amongst themselves.  (Id. at 72:11-16.)  
Plaintiff and everyone else had the feeling that if they had refused something bad would happen 
to them.  (Id. at 94:12-22.)   
 

Plaintiff added in a declaration that he did not want to participate in the boxing event, but 
refusing to participate in this team activity was not on option.  (Pltf’s Ex. 1, Hornsby Decl., ¶ 5.)  
“According to Coach Valenzuela, all players were expected and required to participate in all 
team related activities.”  (Ibid.)   Putting his scholarship at risk by refusing to participate is [sic] 
such a team activity, and risk upsetting Coach Valenzuela, was simply not an option.”  (Ibid.)   

 
Defendant Valenzuela testified that that the boxing event was a school function, an 

activity for the St. Mary’s baseball team.  (Pltf’s Ex. 2A, Valenzuela Depo. at 42:8-21.)  He did 
not tell the team that this was a mandatory activity, and he did not say in these words, “You are 
expected to participate unless you are injured.”  (Id. at 43:4-10.  But it was on the calendar that 
he gave the team, and they were expected to attend unless they were injured.  (Id. at 43:4-15.)   
 

The evidence summarized above is sufficient for a reasonable trier of fact to conclude 
that participation in the boxing event was mandatory and thus that plaintiff was not voluntarily 
participating in the event.  See Wattenbarger v. Cincinnati Reds, Inc., supra, at 28 Cal.App.4th 
at 753-754.)   
 

Defendants’ citation to the testimony that plaintiff gave on page 95 of his deposition does 
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not compel a different conclusion.  There, plaintiff was asked whether a teammate had ever not 
participated in something, like not going on a run, and suffered any consequences.  Plaintiff said 
teammates had not shown up and had been benched.  The examining attorney pointed out that 
not showing up was a violation of a team rule and then asked, “But anything where somebody 
did not want to participate in something and there was some fallout for that?  Did you ever see 
that?”  Plaintiff responded, “Not that I know of.” (Hornsby Depo. at 95:8-21.)   

 
This testimony is too vague and equivocal to establish it is undisputed that plaintiff’s 

fears of repercussions are factually unsupported.  The testimony may mean that someone 
refused to participate and there was no fallout.  Or it may mean that plaintiff was not even aware 
of a situation where someone that did not want to participate ever actually risked not 
participating and suffering any fallout.  For that matter, the actual question did not even ask 
about lack of participation, only lack of a desire to participate. 

 
Defendant argues that plaintiff’s subjective understanding of what was required is 

irrelevant because after Knight v. Jewett (1992) 3 Cal.4th 296, 312-313, the applicability of 
assumption of risk depends not on what risks the plaintiff voluntarily chooses to assume, but on 
the nature of the sport and the defendant’s relationship to it.  However, defendant misconstrues 
Knight’s comments in this regard.  Plaintiff’s subjective understanding of the risks is irrelevant to 
the applicability of primary assumption of risk if it applies at all.  But, as stated above, in the 
sporting context, the doctrine applies only to voluntary activities, and plaintiff’s understanding of 
whether participation was mandatory can be relevant to that issue.  Plaintiff’s subjective 
understanding may no longer be relevant to whether his claim is barred as to any particular risk 
in an activity that he chose to do, but, for primary assumption of risk to apply, he still must have 
chosen to do the activity. 

 
Second defendants argue that the court in Saville v. Sierra College (2005) 133 

Cal.App.4th 857 rejected this argument on similar facts.  There, the plaintiff was adult student 
who enrolled in a Peace Officer Standards and Training (“POST”) Class, which would involve 
training on arrests and use of force.  Plaintiff’s instructor told him the course would involve a 
realistic experience in which the trainees would model the actions of an actual police officer 
performing a takedown in the field.  Plaintiff was injured after he had role-played with another 
trainee a number of times.  The trial court granted summary judgment and the Court of Appeal 
affirmed.  The court said: 

 
The maneuvers cannot successfully be learned for passing the 
POST examination and for eventual use by peace officers without 
incurring the risk of injury from practicing them. Eliminating the risk 
of injury inherent in the maneuvers would require eliminating the 
maneuvers from the class. Such a result is exactly what the 
doctrine of primary assumption of risk is designed to prevent. For 
these reasons, the nature of the activity indicates the presumption 
of risk doctrine applies here. 
 
. . .  
 
[P]laintiff argues the doctrine cannot apply here because he did 
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not voluntarily choose to participate in the takedown activity. The 
evidence is otherwise. He voluntarily registered for the class with 
the initial understanding from the College's catalog the class was a 
training class for peace officers that satisfied the requirements 
imposed by POST. The class would cover “laws of arrest, use of 
force, search and seizure, investigations, arrest and control 
methods, shooting principles, and range qualifications.” As the 
class commenced, he understood there would be a component 
dedicated to control techniques. He was told he would model the 
actions of a police officer and would play the roles of arresting 
officer and suspect. At the class where the injury occurred, he 
recognized the activities involved being thrown to the ground by 
another person with little experience. On each of these occasions, 
plaintiff did not withdraw from participating. 
 
Plaintiff argues he was forced to participate in the maneuvers or 
else risk failing the class. Even if that is so, the risk of failing the 
class does not demonstrate plaintiff was coerced to participate in 
the activity against his will. 
 
Plaintiff is an adult who voluntarily participated in the training 
class. No one required him to enroll. He could have expressed his 
concerns at any time. He admits it was not necessary to play the 
role of suspect. He could have easily and responsibly discovered 
that it was not necessary to play the role of suspect. There is no 
disputed fact that plaintiff chose to participate in the takedown 
activity. 
 

The court does not find Saville to be controlling.  First, the court there focused on the 
concept of “coercion” rather than voluntariness.  It is not legally clear the one is merely the 
mirror image of the other and co-extensive in its application.  Further, the Saville court cited no 
legal authority for one of its key statements, namely, that “the risk of failing the class does not 
demonstrate plaintiff was coerced to participate in the activity against his will.” 

 
Second, in Saville the court said, “[plaintiff] admits it was not necessary to play the role 

of suspect.”  However, a reasonable trier of fact here could conclude that plaintiff believed it was 
necessary for him to take part in the boxing event.  Further, the court in Saville said, “There is 
no disputed fact that plaintiff chose to participate in the takedown activity.”  Here, however, there 
is a dispute whether plaintiff voluntarily chose to participate in the boxing activity.   

 
Third, vis-à-vis the college defendants, the policy considerations behind primary 

assumption of risk do not apply with the weight that they do in Saville.  One cannot properly train 
to be a peace officer without learning how to do a takedown.  However, one can properly train to 
be a professional or collegiate baseball player without dabbling in a totally different sporting 
activity with totally different risks.  Requiring college baseball teams not to force their players to 
engage in boxing events will not chill vigorous participation in baseball or vigorous sponsoring of 
baseball by baseball organizations. 
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Finally, to the extent that Saville and this case can be considered close cases on the 

question whether a defendant has established no liability as a matter of law, this court is still 
required to resolve all doubts regarding a summary judgment motion in favor of the nonmoving 
party.  Plaintiff’s case may be problematic, but the voluntariness issue remains a triable issue 
of fact. 

 
Further, even if defendants had established that primary assumption of risk applies, 

they could not be granted summary judgment because they have submitted no evidence in their 
expert’s declaration or otherwise that defendants did not increase the risks inherent in the event 
by their choice of facility.  (See Regents of University of California v. Superior Court (2018) 4 
Cal. 5th 607, 624 (at a minimum, a school hosting an athletic event owes a duty to student-
players not to increase the risks inherent in the sport; Saffro v. Elite Racing, Inc. (2002)  98 
Cal.App.4th 173, 179 (sponsor of marathon held to have a duty to organize and conduct a 
reasonably safe event, a duty that includes the obligation to minimize the risks of dehydration 
and hyponatremia by providing adequate water and electrolyte fluids along the 26-mile course); 
Wattenbarger v. Cincinnati Reds, Inc., supra, 28 Cal.App.4th at 756 (defendants held to have 
duty to protect participants at a professional baseball tryout from aggravating injuries during 
the tryout). 
 
 If the doctrine of primary assumption of risk does not apply because plaintiff’s 
participation in the event was not voluntary, then whether defendants are entitled to judgment as 
a matter of law is governed by ordinary negligence principles.  Defendants have not met their 
initial factual or legal burden to persuade the court why a college and its baseball coach could 
not be liable for organizing a potentially mandatory boxing event and exposing their baseball 
athletes to a risk of injury outside their sport at a facility that does not cater to adults, when 
defendants will not even let those same athletes ski or play basketball because they may get 
injured.   (See PAMF 7-12, 43, 44; Pltf’s Ex. 2A, Valenzuela Depo. at 54:19-56:10.)  Defendant 
argues there is no evidence that plaintiff, as an adult, was prohibited from using CYC.  However, 
that inference can be drawn from the Stagner Deposition, where she says that the facility is 
designed for minors, that she would not have allowed this event had she known of it, and that 
CYC does not allow its facility to be used for boxing events for adults.  (See Pltf’s Ex. 2C, 
Stagner Depo. at 13:10-24; 20:6-22; 25:14-26:1; 30:13-16.)   
 
 Evidentiary Objections 
 
 The court rules on only those objections that it deems material to its disposition of the 
motion.  (CCP § 437c (q).)   
 
 Defendants’ Objections filed 5/10/19 
 
 The objections are not in proper format.  They should object directly to evidence, not to 
the Separate Statement or the characterization of the evidence in the Separate Statement.  The 
court bases its ruling on the evidence not on the Separate Statement’s characterization of the 
evidence where there is any dispute about proper characterization.  Nevertheless, the court will 
attempt to rule on the objections to those pieces of evidence that it deems material.  
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 Hornsby Decl, ¶ 6 – The court considers only the sentence authenticating the exhibit. 
 
 Stagner Depo. at 12-13-25 – Overruled. 
 
 Hornsby Decl., ¶ 2 – The court does not see the word “required” in this paragraph, so 
overruled.  (See People v. Harris (1978) 85 Cal.App.3d 954, 957.)   
 
 Stagner Depo. at 12:17-14:9; 32:7-15 – Overruled.  (See People v. Harris (1978) 85 
Cal.App.3d 954, 957.)   
 
 Sullenger Depo. at 84:1-85:5; 87:3-19 – Overruled. 
 
 Stagner Depo. at 25:14-16 – Overruled. 
 
 Stagner Depo. at 30:13-16 – Overruled. 
 
 Stagner Depo. at 25:17-26:1. 
 
 Hornsby Decl., ¶ 4, 5 – Overruled.  (See People v. Harris (1978) 85 Cal.App.3d 954, 
957.)   
 
 Valenzuela Depo. at 43:8-15; 57:9-12 – Overruled. 
 
 Valenzuela Depo. at 54:13-56:10 – Overruled. 

 

  

13.  TIME:  9:00   CASE#: MSC17-01831 
CASE NAME: PHILIP FERREIRA VS. ROBERT WANDLING 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended CROSS-COMPLAINT 
FILED BY JILL WANDLING, ROBERT WANDLING 
* TENTATIVE RULING: * 
 
            Cross-Complainants Robert and Jill Wandling’s Motion to File Second Amended Cross-

Complaint and First Amended Answer is granted. 

Cross-Complainants bring this motion pursuant to Code of Civ. Pro. § 473(a)(1). The 

proposed Second Amended Complaint does not add any new claims.  It merely divides the 

quiet title and declaratory relief causes of action into separate causes of action to address each 

of the alleged different encroaching improvements.  The proposed First Amended Answer seeks 

to clarify that the statute of limitations affirmative defense is directed to each alleged 

encroachment separately. 

  Motions for leave to amend the pleadings are directed to the sound discretion of the 

court.  “The court may…in its discretion, after notice to the adverse party, allow upon any terms 

as may be just, an amendment to any pleading…” (Code of Civ. Pro. § 473.)  At any time before 

or after commencement of trial, the court may allow an amendment to a pleading in furtherance 
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of justice. (Code Civ. Proc., § 576; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.)  

“There is a policy of great liberality in permitting amendments to the pleadings at any stage of 

the proceeding.” (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945.)  The policy favoring 

amendment is so strong that denial of leave to amend can rarely be justified. (Price v. Mason-

McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)   

 “Although courts are bound to apply a policy of great liberality in permitting amendments 

to the complaint at any stage of the proceedings, up to and including trial [citations], this policy 

should be applied only ‘where no prejudice is shown to the adverse party . . . .’ [Citation.] A 

different result is indicated ‘where inexcusable delay and probable prejudice to the opposing 

party’ is shown.” (Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 487.)   

Here, Cross-Defendants, Philip and Crystal Ferreira, argue the motion should be denied 

as Cross-Complainants have been dilatory in bringing the motion and the delay has prejudiced 

Cross-Defendants.  Cross-Defendants argue the Wandlings had full knowledge of the need for 

amendment in October 2018, yet they waited until March 2019 to file this motion, nearly six 

months. A trial date has been set for October 20, 2019, written discovery has been completed, 

and mediation completed.    

 The Court may deny a motion for leave to amend "where inexcusable delay and 

probable prejudice to the opposing party" is shown.  (Magpali v. Farmers Group (1996) 48 

Cal.App.4th 471, 487.)  While Cross-Defendants have shown a delay, they failed to demonstrate 

how they will be prejudiced by allowance of the amendments.  Cross-Defendants point to the 

proximity of trial, arguing they will have only five months to prepare.  Cross-Defendants’ 

argument is not convincing, since the proposed amended pleadings add no new facts, claims, or 

theories.  Cross-Complainants merely seek to address each alleged encroachment separately.  

The proposed amendments effects no change in the nature of the case, and therefore should 

cause no surprise or prejudice to Cross-Defendants. (See Higgins v. Del Faro (1981) 123 

Cal.App.3d 558, 565.) Additionally, Cross-Defendants have not demonstrated there will be 

added cost of preparation, increased burden on Cross-Defendants, or a delay in trial.  “Where 

no prejudice is shown to the adverse party, the liberal rule of allowance prevails.” (Higgins v. 

Del Faro (1981) 123 Cal.App.3d 558, 564.)      

 

  

14.  TIME:  9:00   CASE#: MSC17-01915 
CASE NAME: STANDFIELD VS. JAMES 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY ANGEL STANFIELD, et al. 
* TENTATIVE RULING: * 
 
Vacated per joint letter faxed 05/02/19. 
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15.  TIME:  9:00   CASE#: MSC18-00321 
CASE NAME: SYED M. ASHRAF VS.  REDSHIFT INTERNETWORKING 
HEARING ON MOTION TO ENFORCE SETTLEMENT & ENTER JUDGMENT 
FILED BY SYED MOHAMMAD IRFAN ASHRAF 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to enforce the settlement and enter judgement pursuant to 
CCP 664.6 is granted in part.  The court approves damages of $19,402.62 and attorney’s fees 
of $1,750.  The fees are less than requested because the motion was unopposed and an 
appearance should not be necessary. 

 

  

16.  TIME:  9:00   CASE#: MSC18-00327 
CASE NAME: PHILADELPHIA INDEMNITY VS.  CITY OF ANTIOCH 
HEARING ON DEMURRER TO  4th Amended Eminent Domain Complaint 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 

The City of Antioch’s Demurrer to the Fourth Amended Complaint is overruled.  The City 
shall file and serve its Answer on or before May 29, 2019.  

 
This is a case involving damage caused by a fire that started in the City of Antioch’s Los 

Medanos Spillway and Wasteway (the “Wasteway”) and spread to property owned by plaintiff’s 
insured, Roem Corporation.  Roem’s property is located at 3815 Delta Fair Boulevard in 
Antioch, California (the “Property”).  Plaintiff paid Roem for the loss and obtained an assignment 
of rights.  It now seeks to recover in excess of $870,000.00 from the City and a contractor that 
the City used for weed abatement, defendant Pacific Coast Landscape Management, Inc.   

 
The City has filed a series of demurrers on this case.  The sole cause of action still at 

issue is the First Cause of Action, for Inverse Condemnation. 
 
The court was prepared to overrule the demurrer to this cause of action when plaintiff 

filed its amendment to the Second Amended Complaint.  However, in its Third Amended 
Complaint, plaintiff removed a key allegation.  Plaintiff has now re-inserted that allegation.  
It now appears in paragraph 33.  It states that in its design, construction, inspection, and 
maintenance plans the City “acted deliberately . . . taking the calculated risk that property in the 
area . . . would be damaged.”  While much of the Fourth Amended Complaint is phrased in 
terms of negligence, which is not sufficient to support a claim for inverse condemnation, rather 
than a calculated weighing of risks, which is, this allegation is sufficient for pleading purposes.   

 
The City advances other arguments about this cause of action.  The court is 

unpersuaded by defendant's divide and conquer argument:  an inverse condemnation case 
cannot be premised on the weeds, because weeds are not a public improvement, but it cannot 
be based on the Wasteway either, because only flooding, not  fire, is an inherent risk of that 
public use of property.  The court views the situation more holistically.  The County owns or 
controls the Wasteway.  If it made a considered policy choice, based on cost or other factors, 
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to have a spillway filled with combustible weeds in the dry California climate, when it could have 
made a different choice, such as to cut or pave over the weeds, then there can be inverse 
condemnation liability.  In short, a Wasteway in California that is intentionally designed or 
maintained with excessive weeds in it presents an inherent risk of fire. 

 
The cases the City cites are distinguishable.  In Hayashi v. Alameda County Floor 

Control and Water Conservation District (1959) 167 Cal.App.2d 584, 591-592, the trial court 
sustained a demurrer to an inverse condemnation cause of action and the appellate court 
affirmed.  Hayashi concerned debris that was collecting near a break in a public entity’s levee.  
The property owner notified the entity of this, but the entity did nothing.  The plaintiff’s property 
was then damaged by overflowing waters.  The court noted the distinction between “between 
negligence which occurs when a public agency is carrying out a deliberate plan with regard to 
the construction of public works, and negligence resulting in damage growing out of the 
operation and maintenance of public works.”  (Ibid.)  It said the complaint alleged only the latter 
and thus did not state a claim for inverse condemnation.   

 
Hayashi did not discuss Bauer v. County of Ventura (1955) 45 Cal. 2d 276, 285-286, 

which holds that a calculated maintenance plan may support inverse condemnation liability, 
whereas negligence in carrying out a maintenance plan will not.  (See also Barham v. Southern 
Cal. Edison Co. (1999) 74 Cal.App.4th 744, 755 (“In the instant case, the damage arose out of 
the functioning of the public improvement as deliberately conceived, altered and maintained” 
(emphasis added); Bauer, supra, (“The rather obscure line between the concepts of 
‘construction’ and ‘maintenance’ is disclosed by any attempt to define them in mutually exclusive 
terms and to characterize the raising of a bank of an existing ditch as one or the other. If the 
‘maintenance’ consists of an alteration of the ditch by raising one of the banks, then in a material 
sense ‘maintenance’ becomes a species of ‘construction.’ Had the bank been raised during the 
original construction it would have been part of the over-all project  . . . The defendants' 
argument that damage from maintenance is beyond the purview of section 14 invites an artificial 
distinction which would turn simply upon the passage of time between the original construction 
and the subsequent alteration and must therefore be rejected”); see also Marshall v. Dep't of 
Water & Power (1980) 219 Cal.App.3d 1124 (inverse condemnation liability upheld for fire 
caused by downed power lines); Pacific Bell v. City of San Diego (2000) 81 Cal.App.4th 596, 608 
(a deliberate maintenance plan of not replacing water pipes until they break can support inverse 
condemnation liability.) 

 
  In this case, plaintiff alleges just a calculated maintenance plan, although, in the 

alternative and in support of other theories, it alleges negligent maintenance as well.  
 

Paterno v. State of California (1999) 74 Cal.App.4th 68 involved an appeal from a 
judgment after trial, not a demurrer.  It also involved special rules concerning liability for failed 
levees.  The evidence, not the allegations, failed to show anything more than negligence by 
employees.  (Paterno, supra, 74 Cal.App.4th at 87 (“In the case of alleged shoddy maintenance, 
as here, it is the plan of maintenance which must be unreasonable to establish a taking. Poor 
execution of a maintenance plan does not result in a taking”).)  Here the complaint alleges more 
than that.  It alleges a calculated decision about the type of maintenance plan to adopt.  

 
Customer Co. v. City of Sacramento (1995) 10 Cal.4th 368 did not involve public 
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improvements at all, only damage caused by police while attempting to subdue a suspect at a 
private convenience store.  The issue in that case did not turn on negligent maintenance versus 
a calculated maintenance plan, but on the fact that no public improvement was involved in any 
way.  Customer also stands for the proposition that inverse condemnation has never been 
extended to “property damage resulting from the efforts of law enforcement officers to enforce 
the criminal laws.”  (Customer, supra, 10 Cal.4th at 378.)  Inverse condemnation liability applies 
only “when the state takes property for a public use, or when the state's construction of a public 
work causes damage to adjacent or nearby property owners.”  Customer did not involve a public 
work.  This case does. 
 

Defendant's other suggestion is that the mere fact that the weeds did not light 
themselves means there can be no inverse condemnation liability.  However, defendant has 
cited no authority stating that inverse condemnation liability cannot exist unless the public 
improvement is the sole cause of the taking.  It may be that the City’s calculated risks did not 
cause the property to be taken, only an arsonist’s act did, that some combustible material is 
inevitable in any Wasteway, and that the inevitable amount of weeds here would have caused a 
fire large enough to damage the property of plaintiff’s insured regardless of the improvement.  
Or it may be the case that, to save costs, the City took a calculated risk about how much weeds 
it would allow to remain in the Wasteway and that it is only because that amount was 
deliberately left in place that the fire spread to the damaged property.  None of this can be 
determined on a demurrer, only at summary judgment or trial. 
 

Defendant has taken its objections to this cause of action as far as it can by 
demurrer.  Now it is time to move on and test the truth of plaintiff's allegations at summary 
judgment or trial.  In the end, the viability of this cause of action will turn, at least in part, on 
whether the weeds were present as part of a calculated maintenance plan, or, negligently, in 
spite of one.  That issue cannot be resolved on this demurrer. 

 

  

17.  TIME:  9:00   CASE#: MSC18-00867 
CASE NAME: HOSKINS VS. RODGERS LAND 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY RODGERS LAND DEVELOPMENT CO., et al. 
* TENTATIVE RULING: * 
 
Defendants’ demurrer to the second amended complaint is sustained with leave to amend. 

Plaintiffs shall file and serve an amended complaint by May 30, 2019.   

Plaintiffs have sued the individual Defendants for (1) fraud, (2) intentional interference with 

expected inheritance and (3) unjust enrichment, and sued the corporate Defendant for 

(4) injunctive relief to get corporate documents. Defendants have demurred to each cause of 

action for the failure to state a claim. On the first three causes of action, Defendants argue that 

the statute of limitations has expired and that the fraud claim has not been alleged with require 

specificity. As to the fourth claim, Defendants argue that Plaintiffs are not shareholders of 
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Rodgers Land Development (“the Company”) and therefore, are not entitled to inspect 

its records.  

Statute of Limitations (causes of action 1, 2 & 3) 

Defendants argue that the first three claims are based on an alleged fraud or mistake and are 

subject to a three year statute of limitations. (Code of Civil Procedure §338(d).)  Plaintiffs do not 

dispute that the three year statute of limitations applies, but argue that delayed discovery 

applies here.  

Plaintiffs have alleged a fiduciary relationship with the individual defendants, which limits the 

due diligence typically required when alleging delayed discovery. “ ‘Although the general rules 

relating to pleading and proof of facts excusing a late discovery of fraud remain applicable, it is 

recognized that in cases involving such a [fiduciary] relationship facts which would ordinarily 

require investigation may not excite suspicion, and that the same degree of diligence is not 

required.’ [Citations.] [¶]… A person in a fiduciary relationship may relax, but not fall asleep. ‘[I]f 

she became aware of facts which would make a reasonably prudent person suspicious, she had 

a duty to investigate further, and she was charged with knowledge of matters which would have 

been revealed by such an investigation.’ [Citation.]”  (Alfaro v. Community Housing Improvement 

System & Planning Assn., Inc. (2009) 171 Cal.App.4th 1356, 1394; see also, Eisenbaum v. 

Western Energy Resources, Inc. (1990) 218 Cal.App.3d 314, 324-325 [a fiduciary relationship 

limits the duty of inquiry and the limitations period does not begin to run until plaintiff actually 

discovers the facts constituting the cause of action, even though the means for obtaining the 

information are available.].) 

 

Defendants argue that Plaintiffs’ claim for interest in the Company accrued in 2007 when the 

trust accounting occurred. This argument is based on the documents from the trust 

administration where it was clear that Plaintiffs would not inherit shares of the Company. (See 

Defendants’ RJN 1, 2 & 3.) In addition, Defendants point to the allegations that Defendants 

represented there was a buyout of Plaintiffs’ shares in the Company, but no consideration was 

provided for the buyout. (SAC ¶14.) These facts taken together show that without delayed 

discovery Plaintiffs’ claims began to accrue in 2007 and the statute of limitations expired in 

2010. In order to avoid application of the statute of limitations, Plaintiffs must plead facts 

showing delayed discovery applies here.  

Plaintiffs’ claim is based on allegations that the individual Defendants took shares in the 

Company that belonged to Plaintiffs through an inheritance from their father, Lionel Jr. (SAC 

¶14.) Plaintiffs allege that this occurred sometime after 1989, but that they did not know about it 

until 2016. (SAC ¶¶14, 23.) Plaintiffs allege that the Defendants falsely represented that Lionel 

Jr.’s successors in interest’s interest in the Company had been bought out and that those 

successors in interest agreed to the buyout of their interest in the Company. (SAC ¶¶16, 17.) 

The facts alleged are insufficient to show that delayed discovery applies here. If Plaintiffs were 

Lionel Jr.’s “successors in interest” when representations were made that those “successors in 
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interest” agreed to a buyout then Plaintiffs were aware that those representations were false. 

These facts then are insufficient to show delayed discovery by the Plaintiffs. 

In opposition, Plaintiffs represent that the “successors in interest” who are alleged to have been 

involved in the buyout was not the Plaintiffs, but their mother. This fact was not alleged in the 

complaint and Plaintiffs may amend their complaint to include this fact. Defendants ask that the 

demurrer be sustained without leave to amend, however, this is the first time that the Court has 

ruled on a challenge to their pleadings and giving leave to amend is appropriate in this 

circumstance. When amending the complaint, Plaintiffs should be clear about their mother’s 

knowledge of the claimed buyout agreement, and why the mother’s knowledge should not be 

imputed to the Plaintiffs when they replaced their mother as the successors in interest. They 

should also specify when the mother was the Lionel Jr.’s successor in interest and when 

Plaintiffs’ became the successors in interest.  

The Court takes judicial notice of Defendants’ requests for judicial notice no. 1, 2 and 3, which 

are all documents filed in Solano County Superior Court case, In the Matters of: The Rodgers 

Family Trust of 1988 (P42318).  

Fraud (cause of action 1) 

Defendants argue that the fraud claim has not been alleged with the required specificity. It 

appears that Defendants thought the fraud claim was based upon allegations that Defendants 

falsely represented that there was a buyout of Lionel Jr.’s shares in the company. (See, SAC 

¶¶16, 17.) The fraud claim incorporated all paragraphs above so Defendants’ reading of the 

complaint was reasonable. In opposition, however, Plaintiffs clarify that the fraud claim is based 

on the alleged transfer of the shares in the Company as stated in paragraph 14.  Given the 

Court’s ruling on the statute of limitations defense it need not rule on whether the fraud claim 

has been sufficiently alleged or on the reliance issue raised in the reply. When amending their 

complaint, Plaintiffs may clarify which representation(s) form the basis of their fraud claim so 

that there is no further confusion on this point. Alternatively, the basis for the fraud claim is a 

matter that can be clarified during the meet and confer process under Code of Civil Procedure 

section 430.41. 

Injunctive Relief (cause of action 4) 

Defendants argue that Plaintiffs are not current shareholders of the Company and therefore are 

not entitled to corporate documents under Corporations Code sections 1501 and 1601. 

Corporations Code section 185 defines shareholder as “one who is a holder of record of 

shares.” In Hagan v. Fairfield (1960) 183 Cal.App.2d 703 the court held that an individual who 

was not a “shareholder is a holder of record of shares or a shareholder of record” was not 

entitled to inspect the corporate records “[s]ince the Corporations Code provides that records of 

a corporation shall be open to inspection by a shareholder”. (Id. at 706.)  
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Here, Plaintiffs have not alleged that they are holders of record of shares or a shareholder of 

record and therefore they have not alleged facts showing that they are entitled to inspect the 

Company’s records.  

Plaintiffs’ reliance on Austin v. Turrentine (1939) 30 Cal.App.2d 750 is misplaced based upon 

the current allegations in the SAC. In Austin, the plaintiff wanted to inspect the corporate 

records, but he was also seeking to be declared legal and equitable owner of certain shares of 

stock of the defendant company and be issued stock. (Id. at 752.) Here, Plaintiffs are seeking 

monetary damages, but have not asked for shares in the Company or similar relief. Thus Austin 

does not apply to the case as currently pleaded. However, Plaintiffs may amend their complaint 

to include a request that they be given shares in the Company, if they have a valid basis for 

making that request.  

Finally, the Court makes no ruling about whether these documents could be obtained 

through discovery. 

 

  

18.  TIME:  9:00   CASE#: MSC18-01277 
CASE NAME: HPK HILLTOP VS.  FASTRACK COFFEE 
HEARING ON MOTION TO SET ASIDE DEFAULT JUDGMENT 
FILED BY FASTRACK COFFEE COMPANY LLC, KENT MICHAEL EMRY 
* TENTATIVE RULING: * 
 
Before the Court is a motion to set aside default (the “Motion”) filed by Defendant Kent Michael 
Emry (“Emry”) and Defendant FasTrack Coffee Company, LLC (“FasTrack”) (collectively, 
“Defendants”). Defendants move pursuant to Code of Civil Procedure (“CCP”) § 473 and 
§ 473.5 to set aside the default entered October 1, 2018.  

Counsel for Defendants brings this motion on the grounds that the default taken against 
Defendant was due to attorney mistake and because service was improper. 

For the following reasons, the motion is granted. 

Request for Judicial Notice 

Both parties request judicial notice of several documents. Neither Request is opposed. 
Both Requests are granted. Evid. Code §§ 452, 453. 

Factual Background 

The underlying complaint in this action is for breach of a lease relating to real property located at 
4261 Hilltop Drive, Richmond, California (the “Property”). Complaint at ¶ 1. Plaintiff alleges that 
Defendant FasTrack entered into a written lease agreement for the Property, which it 
subsequently breached by removing tenant improvements without Plaintiff’s approval and failing 
to pay rent. Id. at ¶¶ 9, 10. Plaintiff recovered possession and damages through an unlawful 
detainer action (Complaint at ¶ 11), and sought further damages for breach of the lease through 
this civil action. Id. at ¶¶ 13,14. 
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Plaintiff filed the Complaint on June 22, 2018. The Proof of Service for Defendant Emry 
indicates substituted service on July 11, 2018 at 850 Promontory Place SE, Salem, OR 97302 
wherein the process server left the summons, complaint, ADR package, civil case cover sheet, 
and notice of case management complaint with “Name unknown,” “person who appeared to be 
in charge.” Emry Proof of Service at 1. The Declaration of Diligence regarding service of Emry 
indicates that on this date (the process server’s fourth attempt at 850 Promontory Place) the 
process server spoke with a “person who appeared to be in charge” who said that “Kent Emry 
was not there and suggested that I shouldn’t expect to find him there for a couple of months.” 
Declaration of Diligence at 2. The process server then left the documents on a low filing cabinet 
and left the premises. The Proof of Service and Declaration of Diligence is identical with respect 
to Defendant FasTrack.  

Analysis 

Section 473 is a remedial statute to be “applied liberally” in favor of relief if the opposing party 
will not suffer prejudice. The law strongly favors trial and disposition on the merits. “‘Unless 
inexcusable neglect is clear, the policy favoring trial on the merits prevails.’” Minick v. City of 
Petaluma (2016) 3 Cal.App.5th 15, 24 (quoting Elston v. City of Turlock (1985) 38 Cal.3d 227, 
235). However, while section 473 authorizes a court to relieve a party from default suffered 
through inadvertence, surprise, excusable neglect or mistake, “these words are not 
meaningless, and the party requesting such relief must affirmatively show that the situation is 
one which clearly falls within such category.” Estate of Wolper (1956) 146 Cal.App.2d 249, 251. 

“[A] party who seeks relief under [section 473] must make a showing that due to some mistake, 
either of fact or of law, of himself or of his counsel, or through some inadvertence, surprise or 
neglect which may properly be considered excusable, the judgment or order from which he 
seeks relief should be reversed. In other words, a burden is imposed upon the party seeking 
relief to show why he is entitled to it, and the assumption of this burden necessarily requires the 
production of evidence. [Citations.]” Kendall v. Barker (1988) 197 Cal.App.3d 619, 623-24 
(quoting Hewins v. Walbeck (1943) 60 Cal.App.2d 603, 609-610).  

The Court notes at the outset that the six-month period to set aside a default provided for in 
CCP § 473(b) starts to run on the date of the default and not the judgment taken thereafter. 
Rutan v. Summit Sports, Inc. (1985) 173 Cal.App.3d 965, 970; Weiss v. Blumencranc (1976) 
61 Cal.App.3d 536, 541. Defendants erroneously calculate from the entry of default judgment in 
this case (November 9, 2018) rather than the entry of default (October 1, 2018). In order to be 
timely, a motion to set aside the default in this case needed to be filed within six months of 
October 1, 2018, or April 1, 2019. It was filed about two weeks prior to the deadline, on 
March 14, 2019. 

 Mandatory relief under CCP § 473(b) 

Under the mandatory provision of CCP § 473, a party is relieved from the consequences of his 
or her attorney’s mistake, inadvertence, surprise, or neglect. Relief is available regardless of 
whether the attorney’s neglect is excusable. Moreover, if the requirements of this provision are 
met, then relief is mandatory. Huens v. Tatum (1997), 52 Cal. App. 4th 259. 

Once the movant’s attorney has “attest[ed] to his or her mistake, inadvertence, surprise, or 
neglect,” the statute mandates relief “unless the court finds that the default or dismissal was not 
in fact caused by the attorney's mistake, inadvertence, surprise, or neglect.” CCP § 473(b). 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   05/15/19 

 
 

- 25 - 

Here, attorney David Park testified that he advised Emry that service was not effective because 
he had not been personally served. Park Decl. at ¶ 10. Park further advised Emry that he 
believed he was not a personal guarantor under the lease and for that additional reason he “did 
not need to respond to the Complaint and Summons in Case No. MSC18-01277.” Park Decl. at 
¶ 11. The Opposition characterizes this as a strategic decision for which Defendants are not 
entitled mandatory relief under § 472(b). See Opp. at 10. 

It is true that Defendants made a conscious decision not to respond to the Complaint based on 
the advice of their attorney, but the uncontested testimony was that Emry did so in the belief that 
he had not been properly served with process. See Emry Decl. at ¶ 17. Had that belief been 
correct, he was under no duty whatsoever to respond. See Slaughter v. Legal Process & 
Courier Service (1984) 162 Cal.App.3d 1236, 1251 (defendant has “no duty to act upon a 
defectively served summons”). 

Relief under the attorney fault provision is obligatory when the order is due to attorney fault, 
“whether excusable or not.” Standard Microsystems Corp. v. Winbond Electronics Corp. (2009) 
179 Cal.App.4th 868, 894, disapproved on other grounds in Even Zohar Construction & 
Remodeling, Inc. v. Bellaire Townhouses, LLC (2015) 61 Cal.4th 830, 844. The attorney fault 
“provision was manifestly intended to end the prior regime insofar as it had relegated victims of 
inexcusable attorney neglect to a separate action for malpractice.” Standard Microsystems 
Corp., supra, 179 Cal.App.4th at 894. 

Defendants’ motion for relief was timely filed. Attorney Park admitted to his mistake. Therefore, 
the motion satisfies the attorney fault provision of § 473(b). Finally, Defendants request attorney 
fees but do not specify an amount or support this request with a declaration. The Court awards 
attorney fees in the amount of $1000. 

 

  

19.  TIME:  9:00   CASE#: MSC18-01575 
CASE NAME: HIGH END DEVELOPMENT  VS.  ARBOR BUILDING GROUP 
HEARING ON MOTION TO STAY ACTION PENDING ARBITRATION 
FILED BY CREEKSIDE WALK VENTURES LLC 
* TENTATIVE RULING: * 
 
Unopposed motion to stay proceedings between cross-complainant Arbor Building Group and 
cross-defendant Creekside Walk Ventures LLC is granted pursuant to CCP 1281.2 and 1281.4.  
The court sets an arbitration review date of December 19, 2019 at 8:30 a.m. 
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20.  TIME:  9:00   CASE#: MSC18-02371 
CASE NAME: FERNANDES VS. LOZITSKY 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS & COMPLAINT 
FILED BY NATALIE LOZITSKY 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this matter to May 29, 2019 at 9:00 a.m. 

  

21.  TIME:  9:00   CASE#: MSC19-00030 
CASE NAME: O'CONNELL  VS.  C.C.C.R.M.C. 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CONTRA COSTA COUNTY, ADAM BUCK M.D. 
* TENTATIVE RULING: * 
 
The hearing is continued pursuant to stipulation to June 12, 2019 at 9:00 a.m. The CMC will be 
re-set in the tentative ruling for the demurrer. 

  

22.  TIME:  9:00   CASE#: MSC19-00075 
CASE NAME: RAMPA VS. GLOBAL SYN-TURF 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY GLOBAL SYN-TURF, INC. 
* TENTATIVE RULING: * 
 

Defendant’s Motion to Strike is granted, with leave to amend.  Any amended complaint 
shall be filed and served on or before May 29, 2019.  

 
The complaint alleges that plaintiff was employed by defendant as an Operations 

Manager, in charge of six warehouses.  Plaintiff discovered issues concerning the San Diego 
warehouse, including that several employees who lived across the border were allowed to stay 
in the warehouse overnight and that there were other safety issues at the warehouse.  He 
reported these issues to his supervisor in an email dated November 2, 2018, and then was told 
on November 5, 2018 that he was being laid off because his position was being eliminated and 
was being taken over by defendant’s owner.  The owner had secretly installed an un-permitted 
shower for these same cross-border workers.  Plaintiff’s complaint alleges causes of action for 
termination in violation of public policy and for retaliation in violation of Labor Code section 
1102.5.  Defendant now moves to strike the punitive damages allegations in the complaint. 

 
A plaintiff seeking punitive damages must allege specific facts justifying their recovery.  

(See Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166; G. D. Searle & Co. v. Sup. Ct. 
(1975) 49 Cal.App.3d 22, 29.)    
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Punitive damages are not available against an employer based on the actions of an 
employee “unless the employer had advance knowledge of the unfitness of the employee and 
employed him or her with a conscious disregard of the rights or safety of others or authorized or 
ratified the wrongful conduct for which the damages are awarded or was personally guilty of 
oppression, fraud, or malice. With respect to a corporate employer, the advance knowledge and 
conscious disregard, authorization, ratification or act of oppression, fraud, or malice must be on 
the part of an officer, director, or managing agent of the corporation.”  (CC § 3294 (b).) 

 
To recover punitive damages, a plaintiff must plead facts showing an intent to injure or 

despicable conduct which is carried on by the defendant with a willful and conscious disregard 
of the rights or safety of others.  (See CC § 3294 (c)(1).)  That the conduct be despicable is an 
additional requirement beyond merely establishing that it was carried on with willful and 
conscious disregard of the rights of others.  (College Hospital Inc. v. Superior Court (1994) 8 
Cal.4th 704, 725.)  To be despicable, conduct must be base, vile, or contemptible.  (Ibid.)   

 
  Evil motive is the central, essential factor in the malice that justifies an exemplary 

damages award. (G.D. Searle, supra, 49 Cal.App.3d at 29-30.)  That factor calls upon the jury to 
assess the defendant's actual state of mind, not just his actions.  (See Ibid.)   

 
Punitive damages can be awarded in wrongful termination cases where the facts 

warrant.  (Commodore Home Systems, Inc. v. Superior Court (1982) 32 Cal.3d 211, 215, 
220-221.) 
 

Here, the complaint contains the conclusory language of the punitive damages statute in 
paragraphs 21-23 (First Cause of Action) and 31-33 (Second Cause of Action).  The issue is 
whether the complaint alleges enough specific facts to support these conclusory allegations.  
(See Perkins v. Sup. Ct. (1981) 117 Cal.App.3d 1, 6-7.) 

 
The court concludes it does not.  The complaint alleges that plaintiff’s employment was 

terminated on November 5, 2018 because of public policy concerns that plaintiff raised in his 
email of November 2, 2018 or earlier.  (¶ 7, 8, 9, 18.)  However, it is not specific in identifying 
which employee of defendant advocated for or made the decision to terminate him and therefore 
fails to make clear factually, as opposed to just by a conclusion, that the termination resulted 
because he raised his concerns.  The complaint identifies two individuals, plaintiff’s direct 
supervisor, Koch, and defendant’s owner, Gao.  However, it does not allege that Koch made the 
decision to terminate plaintiff based upon the concerns he raised, or that Gao knew about those 
concerns or made the decision to terminate. 

 
Further, while the complaint alleges that defendant engaged in unspecified actions “in 

order to injure” plaintiff (¶ 22, 32), this allegation is conclusory and is at odds with the allegation 
that plaintiff was terminated in order to silence him.  The latter allegation makes clear that 
defendant terminated plaintiff to protect itself, not with a deliberate intent to harm plaintiff.  
Rather, at best, defendant may have acted in deliberate disregard of plaintiff’s rights while trying 
to protect its own interests.   

 
Finally, the complaint only attempts to establish the facts required by Civil Code section 

3294 (b) by alleging them in conclusory fashion.  (See ¶ 21, 23, 31, 33.) It fails to provide any 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   05/15/19 

 
 

- 28 - 

facts about the identities or positions of the officers, directors, or managing agents who were 
involved and the advance knowledge, the authorization, or the ratification that occurred. 

 
Setting aside the inadequate factual allegations, defendant argues that even better 

factual allegations would not permit an award of punitive damages as to the retaliation claim 
under Labor Code section 1102.5.  Defendant cites no authority for this proposition other than 
the statue itself.   

 
On the other hand, plaintiff cites a federal district court case stating that punitive 

damages are available on a claim under section 1102.5.  (Hennighan v. Insphere Ins. Solutions, 
Inc. (N. D. Cal. 2013) U.S. Dist. LEXIS 58888, at 17-18.)    

 
The pertinent portion of section 1102.5, subdivision (f), states, “In addition to other 

penalties, an employer that is a corporation or limited liability company is liable for a civil penalty 
not exceeding ten thousand dollars ($10,000) for each violation of this section.”  (Emphasis 
added.)  The introductory phrase “In addition to” leads the court to conclude that the federal 
district court case is correct and defendant is not.  Nothing in the language of section 1102.5 
suggests that the Legislature intended to limit punishment for a violation to the $10,000 civil 
penalty.  (See also Thomas v. Costco Wholesale Corp. (C. Dist. CA 2014) U.S. Dist. LEXIS 
27527; Ayala v. Frito Lay, Inc. (E.D. Cal. 2017) 263 F. Supp.3d 891, 916.) 

 

  

23.  TIME:  9:00   CASE#: MSC19-00247 
CASE NAME: ATAIE VS. POHYAR 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY AMAN POHYAR, FRIBA POHYAR 
* TENTATIVE RULING: * 
 
The demurrer is overruled.  A demurrer challenges defects on the face of the complaint, or 

resulting from judicially noticeable matters, and admits the truth of all well-pled material facts.  

(Code Civ. Proc. § 430.30, subd. (a); see Serrano v. Priest (1971) 5 Cal.3d 584, 591.)  

Defendants present the lease agreement with their tenant (Exhibit A), which includes an 

indemnity clause, to show they cannot be liable for the decedent’s death at the gas station.  

But the lease is not judicially noticeable.  Even if it were, at best it demonstrates a potential 

indemnity claim.  It does not itself defeat plaintiff’s premises liability claims.  Likewise, the 

tenant’s letter (Exhibit B) cannot be considered on demurrer and cannot be judicially noticed for 

its truth. 

 

  

24.  TIME:  9:00   CASE#: MSC19-00331 
CASE NAME: KENTON KEADING VS. HILJA KEADING 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY HILJA KEADING 
* TENTATIVE RULING: * 
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Continued by 05/06/19 ex parte hearing to 06/05/19 at 9:00am. 

 

  

25.  TIME:  9:00   CASE#: MSL18-02421 
CASE NAME: DAHLSTROM VS. KELLEY 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY JANET DAHLSTROM 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this matter to May 29, 2019 at 9:00 a.m. 

  

26.  TIME:  9:00   CASE#: MSN18-2214 
CASE NAME: MACMASTER VS. TWA 
HEARING ON DEMURRER TO 1st Amended PETITION 
FILED BY DAVID TWA, et al. 
* TENTATIVE RULING: * 
 
 The following tentative ruling was originally posted in connection with the original hearing 
date of April 24, 2019 and is re-posted here: 
 

The court issues the following tentative ruling now so that petitioner will have more time 
to consider any amendments he may wish to make.  However, petitioner need not call to contest 
the tentative ruling until between 1:30 and 4:00 p.m. on May 14, 2019.  If the tentative ruling 
is contested, oral argument will take place on May 15, 2019 at 9 a.m. in Department 21.  
In the meantime, the court encourages the parties to work together to narrow the issues and 
limit the length of the complaint.  The parties should meet and confer to reach agreement, 
if possible, on which officials must be named in any amended petition and which need not be 
and to reach agreement regarding whether the County may or must be named.  Following is the 
tentative ruling: 

 
Respondents’ general and special demurrers are sustained, with leave to amend.  Any 

amended petition shall be filed and served on or before May 29, 2019.  Petitioner may amend 
both the causes of action currently stated and also amend to allege events subsequent to the 
date that the petition was first filed and causes of action based on those events, even though 
those facts and causes of action might more properly be alleged in a supplemental petition 
rather than an amended petition.  (See CCP § 464.)   

 
The court has some doubt whether petitioner can legally claim he had discrete 

employments with the County rather than one continuous employment involving different 
positions at different times.  (See Petition, ¶ 55 (“At all times . . . Petitioner was an employee of 
the County”), ¶ 56 (“The County hired Petitioner as a Deputy District Attorney in December 
1987; it has employed him as a prosecutor continuously since then”)  ¶ 59 (“After [the County] 
hired Petitioner to work in December, 1987 . . . petitioner remained in the County’s employ . . 
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.until the present”); ¶ 67 (“The County continues to employ Petitioner . . .”). 
 
However, the court is not deciding that legal issue now or whether that issue can be 

resolved at the pleadings stage or only at summary judgment or trial. 
 

Should petitioner choose to amend, he is directed to considerably shorten his 
pleading.  A petition must contain “A statement of the facts constituting the cause of action, 
in ordinary and concise language.”  (See CCP § 425.10 (a))(1).)   Pleadings must allege 
ultimate rather than evidentiary facts.  (Logan v. Southern Cal. Rapid Transit Dist. (1982) 
136 Cal. App. 3d 116, 126.) 

 
In essence, petitioner’s claim is that when he left the position of Chief Assistant District 

Attorney on December 1, 2017, he was entitled to be compensated for his unused vacation at 
the rate he was earning when he held the position of Chief Assistant District Attorney.  
(FAP, ¶ 68.)  That claim can be stated in far fewer than 161 pages and 488 numbered 
paragraphs.  (For instance, the material in paragraphs 9-47 can be considerably condensed).   

 
Further, in any amended petition, petitioner shall separate his legal theories into 

separate counts or causes of action, so respondents and the court will know which legal 
theories petitioner is pursuing and the validity of those theories can be tested on demurrer or 
motion for summary adjudication. 

 

  

27.  TIME:  9:00   CASE#: MSN18-2385 
CASE NAME: IN RE PETITION OF BLUE TOP INC. 
HEARING ON SECOND AMENDED PETITION FOR APPROVAL 
FILED BY BLUE TOP, INC. 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

  

28.  TIME:  9:00   CASE#: MSN19-0232 
CASE NAME: BAYVIEW BUILDERS VS. GREEN VALLEY STRUCTURAL 
SPECIAL SET HEARING ON: FURTHER HEARING ON APPOINTMENT OF A REFEREE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Parties to appear to discuss appointment of the referee. 

 

  

29.  TIME:  9:00   CASE#: MSN19-0577 
CASE NAME: CARTWRIGHT VS. BLACKLITE 
HEARING ON PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD 
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FILED BY DAVID G. CARTWRIGHT 
* TENTATIVE RULING: * 
 
Unopposed petition to confirm interlocutory contractual arbitration award is granted. 

 

  

30.  TIME:  9:01   CASE#: MSC19-00247 
CASE NAME: ATAIE VS. POHYAR 
HEARING ON MOTION TO STRIKE PLAINTIFF’S COMPLAINT 
FILED BY AMAN POHYAR, FRIBA POHYAR 
* TENTATIVE RULING: * 
 
The motion to strike is denied.  Similar to a demurrer, the basis for the motion must appear on 
the face of the complaint or in items judicially noticeable.  (Code Civ. Proc. § 437, subd. (a).)  
To the extent defendants seek to strike the entire complaint, the motion fails for the same 
reasons as the demurrer.  Arguments about whether defendants “owned, maintained, controlled 
and operated” the property, their level of such control, and/or whether a prior similar robbery 
incident occurred, are all factual disputes and not defects on the face of the pleading. 

 

  

31.  TIME: 10:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 

 
ADD-ONS 

 

32.  TIME:  9:02   CASE#: MSN18-2205 
CASE NAME: ESPINOZA VS. PONCE 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MARTIN PONCE 
* TENTATIVE RULING: * 
 
Unopposed motion to relieve counsel for Martin Ponce is granted. The court will sign 
the order provided. 
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33.  TIME:  9:03   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION TO CONTINUE TRIAL 
FILED BY LUIS A. CARRILLO 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 

 


